at the Commission awaiting action on their applications, their unencumbered foreign
competitors can file for choice orbital locations without regard to cut-off dates and processing
rounds.

Moreover, to the extent it impedes the global competitiveness of U.S. licensees, use
of processing rounds for "international" orbital slots also conflicts with the Commission’s
own regulatory objectives generally. It creates a further incentive for U.S. entities to
jurisdiction shop to avoid the FCC’s regulatory requirements and seek orbital locations
through foreign administrations. Indeed, the Commission has already witnessed such
jurisdiction shopping. Earlier this year, a subsidiary of GE American Communications, Inc.,
announced that it had reached an accord with the government of Gibraltar for the filing with
the International Telecommunications Union ("ITU") of applications for twelve geostationary
orbital slots to provide service to the Asia-Pacific region, Africa, and Europe.?’ To the
extent the use of processing rounds and other FCC’s regulatory burdens prompt more U.S.
entities to pursue this alternative course, the FCC’s control over the regulatory process and
its influence in the international arena will diminish. Accordingly, the Commission should
clarify that processing rounds will not be used to award licenses to applicants specifying
traditionally international orbital locations until such time as demand in that segment of the

orbital are clearly necessitates such a response.

20/ GE Satellite Unit Agrees with Gibraltar Government To Register 12 Geostationary
Orbital Slots with ITU, Telecommunications Reports, January 15, 1996.
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1. CONCLUSION

In light of the foregoing, Orion respectfully requests the Commission to reconsider its

Report and Order in IB Docket No. 95-41, to modify the Commission’s fixed satellite

financial qualification requirements to permit non-self-financed applicants the same flexibility

in demonstrating their financial qualifications that it now affords to self-financed entities, and

to clarify that cut-off procedures and processing rounds will not be used to award

authorizations for international satellites until demand for orbital slots in the international arc

clearly warrants it and the Commission has rejected alternative methods for resolving mutual

exclusivity problems.

Richard H. Shay

V.P. Corporate and Regulatory Affairs
April McClain-Delaney

Director of Regulatory Affairs
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Rockville, Maryland 20850
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EXHIBIT A
Letter from Michael B. Targoff, Sr. Vice President of Loral Corporation, to
the FCC, dated November 14, 1994,

Declaration of Ronald D. Sugar, Executive Vice President and Chief Financial
Officer of TRW, Inc., dated November 9, 1994.



LORAL

Corporation
. 600 Third Av;;\:e S Michael 8. Targotf
i New York, NY 10016 Senior Vice President
(212) 697-1105
Tefex: 644018

November 14, 1994

Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: Application of Loral/Qualcomm Partnership,
- L.P. for Authority to Construct, Launch and

Operate the Globalstar Satellite System

Dear Sir/Madam:

Reference is made to the application of Loral/Qualcomm
Partnership, L.P. ("LQP") for authorization to construct,
launch and operate the Globalstar satellite system, and
the amendment thereto to be filed by November 16, 1994.

Loral Corporation is aware of the obligation that LQP
has undertaken and, absent material changes in
circumstances, is prepared to expend the necessary funds,
or take all reasonable steps to cause LQP to raise and
expend the necessary funds, to construct and launch the
56 satellites, including 8 in-orbit spares, and to
operate the satellite system for one year after launch
of the first satellite in the constellation.

Sincerely,

MBT/pr



Declaration of Ronald D. Sugar |

|, Ronald D. Sugar, hereby declare under penalty of perjury of the laws of the United
States and the State of Ohio, that:

1.
2.

| am Executive Vice President and Chief Financial Officer of TRW Inc.

The foregoing is a true and correct copy af the consolidated financial
statement of TRW Inc. for the period ended December 31, 1993,
including the report of Emst & Young, the Company's independent
certified public accountants.

TRW Inc. has sufficient current assets and operating income to fund the
construction, launch and first year operating costs of its proposed
satellite system.

Absent a material change in circumstances, TRW Inc. is committed to
expend the funds necessary to construct, launch and operate the

Odyssey system.
Tausid 4, —

Ronald D. Sugar

Executive Vice Presndent and
Chief Financial Officer

TRW Inc.

s/ Date: November 9, 1994
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June 8, 1995

Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

Re:  Amendment to the Commission’s Regulatory Policies Governing bomestig:
Fixed Sateilites and Separate International Satellite Systems, ‘
IB Docket No_95-4] (released April 25, 1995}

Dear Mr. Caton:
Qrion Network Systems, inc. ("Orion") hereby submits an original and four (4} copies of

its Comments in response to the Commission's Notice of Proposed Rulemaking in the above

captioned proceeding.
Very truly yours,
Aprl McClain-Delaney, Esq
Director of Regulatory Affairs
Enclosures
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ORION NETWORK SYSTEMS, INC.

Richard H. Shay, Esq.
V.P., Corporate and Legai Affairs

April McClain-Delaney, Esq.
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Before the |
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of i
Amendment to the Commission's IB Docket No. 95-41
Regulatory Policies Governing
Domestic Fixed Satellites and
Separate International Satellite

Systems

Nt gt Vg vt g gyt

To: The Commission

COMMENTS OF ORION NETWORKS SYSTEMS. INC.

Orion Network Systems, Inc. ("Orion") hereby submits these Comments in response to the |
Federal Communications Commission's ("Commission") Notice of Proposed Rulemaking

("Notice") in the above-captioned proceeding.!

L  INTRODUCTION AND SUMMARY

Orion is the parent company of the general partner of Orion Atlan‘itic, L P - ascparate |
international satellite system which last year launched its first satellite now located at 37.5 degrees
West Longitude. Accordingly, Orion has a vested interest in this proceeding which proposes to
permit all U.S. licensed fixed-satellites to provide international and domestic services on a co-
primary basis.

Orion applauds the Commission's proposal to authorize domestic jsatellités and U.S.
separate systems to provide both domestic and international services, Orjon generzlly supports

the authorization of non-U.S. separate satellite systems to provide domestic services. Such policy

1 Amendment to the Commission's Re verning Domestic Fixed Satellites and Separate
International Satellite Svsiems, IB Docket No. 95-41 (released Aprl 25, 1993).




facilitates greater service offerings and competition in the U.S. market and complements general
Global Information Infrastructure ("GII") principles of competition, non-éliscxinﬁnation and open
access.  Orion adamantly opposes Comsat's entry into the U.S. marketplace using INTELSAT
and INMARSAT. Orion reguests that unless and until issues related to the restrocturing and/or
privatization of INTELSAT have been adequatelv resolved, Comsat be prohibited from providing
intra-U.S. services using INTELSAT and TNMARSAT. Further, given the potential anti-
competitive implications, Orion submits that these issues should be separétely addressed within a
rulemaking specifically addressing Comsat's entry.

Orion opposes any eliminaticn of the current two stage financial justification showing for
separate systems. The international business and regulatory environment is markedly different’
than the domestic environment. Further, the proposed modification would create a serous and
untenable disadvantage to U.S. companies which compete against foreign entities for international’
orbital slots and in the licensing of their systems.

Orion believes that satellite operators should be able to elect to provide services on a non-
common carrier basis. Orion also supports the Commission's initiative to apply the same licensing
procedures for earth stations which communicate with domestic satellites as those which
communicate with internationa! satellites, and supports the application of the same technical
standards which apply to US. licensees to those non-U.S. satellites which offer domestic

services.

I. ORION SUPPORTS AN INCREASE IN THE AMOUNT OF SATELLITE
CAPACITY AVAILABLE FOR INTERNATIONAL AND DOMESTIC USE.

A. VU.S. Fixed-Satellites Should Be Permitted to Provide Domestic Services and
International Services on a Co-Primary Basis
Orion applauds the Commission's proposal to modify the current Transborder Policy and
Separate System Policy to permit all U.S. licensed fixed-satellites to provide both domestic and

international services. As noted in Orion Atlantic's application to provide domestic services over

sitx of its transponders, there is an increasing globalization of the telecommunications market and

2 |



customers are demanding seamless communications in which domestic aAd international
communications are linked as single service offerings.?

This proposed modification is supported by several public interest reasons. First, these
modifications encourage the maximum utilization of satellite facilities, and discourage the waste of
scarce orbital slots and radio frequency resources. Second, these policies also support
"regulatory parity” between providers of similar services in similar geographic areas, rather than
the current arbitrary distinction which runs counter to GII goals of global, seamless
communications. Third, such modifications will facilitate the imroductioﬁ of additional space
segment into the U.S. marketplace - - a market which currently suffers from a lack of available
satellite capacity ?

B. Non-U.S. Separate Systems Should Generally be Allowed into U.S. Market

Orion supports the notion that non-U.S. licensed satellites may also provide services
within the United States. The GII principles of competition, non-discrimination and open access
are epitomized by the opening of America's borders to foreign satellites.

In advocating foreign adminisirations must open their borders to U.S. licensed satellites,
our government must lead by example Indeed, our country has a well-established satellite
marketplace which would be well served by additional "foreign” competifion - - particularly in &
time in which available satellite capacity is in limited supply.

Notwithstanding these principles, several commenters in the recent Commission

rulemaking concerning market entry 4 advocated a "reciprocity” concept which states that prior to

2 Application of Internationa! Private Satellite Partners, L.P. for Modification of Authorization or 2 Declaratory
Ruling to Provide Arcillary Domestic Services. FC(. Application File No. C§5-95-001-ML (filed October 12,
1994).

3 *Desperately Secking C-Band®, Via Satellite, December 1994, at 16-20; Broadggb ing & Cable September 19,
1994, at 61,

4 Market Entry and Regulation of Forcign-affiligted Entitics, 12 Docket No 95- i” RM- 535‘5 £392 {releascd
February 17, 1995).
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allowing foreign satellites to provide intra-U.S. services, the market of thizt foreign country s’hould;
be equally open for U.S. satellites. ‘

This reciprocity argument, while understandable, should be viéweii with caution.
Reciprocity should not be automatically adopted as the "panacea® to all trade imbalances and
f&reign reguilatory barriers. Rather, telecommunications policies seem less based on U S,
régulatory actions, and more on 2 particular country's own economic, po?itical and social needs.
Moreover, "reciprocity” policies can often result in retaliatory measures b'y the foreign
government(s) in question. These retaliatory measures can further hinder U.S. satellite operators:
abroad. |

| Further, while the concept of reciprocity is easily advocated, it ma*y be difficult to
implement. il-‘or example, is the regulatory "openness” of a foreign comtr‘& measured by a sector-
to-sector comparison? If so, defining the sector is critical. Further compiications exist if an
objective of policy makers is to promote foreign investmsent in U.S. businesses

As the same time, Orion does recognize that there might be circumstances where
reciprocity, properly crafted, might be an appropriate telecommunications policy. However, these :
instances are likely to be few, and should be implemented in light of gene#al GII principies of open
access and competition, |

C. COMSAT Should Not Now Be Allowed to Provide Dame}stic Services

While Orion advocates robust competition between domestic satellite operators and
separate sysiem operators (both U.S. and non-U.S. licerised systems), it s;irong}yT opposes any
authorization which altows Comsat to use INTELSAT and/or INMARSAT satellites to enter the
domestic services marketplace.

As U.S. signatory to INTELSAT and INMARSAT - - two special international treaty
otganizazioﬁs - - Comsat enjoys both treaty-based privileges and immunities and other indirect
benefits not available to the other satellite competitors.  Such advantageé include ioymunity from

antitrust and competition regulation, relief from Part 25 licensing protedutres applicable to all
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other domestic satellite and separate system satellite licensees, Presidential appointees on
Cbmsat’s Board of Directors (i.e., a direct communications link to the A&rﬁnistration}. the ability
to raise financing at rates not available to the private sector and relief ﬁ'orifn the regulatory and
spectrum fees paid by all other satellite licensees.

Comsat could also potentially leverage its signatory status to cross-subsidize domestic
service offerings through international service offerings.  The separate systems have long
advocated stricter FCC scrutiny of Comsat concerning structural separation issues (g.g.,
separating competitive commercial functions from monopoly and signatory functions) and other
regulatory safeguards. Such issues become increasingly important if Cozﬂsat seeks to provide not |
only ancillary domestic services, but to enter the domestic marketplade as a special "treaty-
exempt" competitor.

As such, Orion recommends that Comsat not be ellowed to provide domestic services
until there has been a fundamental “competitive" restructuring of the international treaty
organization(s) of which it is 3 signatory. Any proposed "competitive reétmcturing” miust at a
rainimum ensure equitable market access and the f2ir and equa) treatment of all satellite providers
Such restructuring must strip Comsat of all indirect benefits and treaty pr?vileges and immunities
now enjoyed, and eliminate any potential for the cross-subsidization of domestic service offerings
viz international service offerings.

| The privatization/restructuring of INTELSAT, and Comsat's role in any newly privatized
or re-structured entity(ies), is currently the subject of an INTELSAT Wofking Party and is
currently being addressed by several U.S. governmental agencies withjurﬁiicﬁon over these
issues. Issues related to Comsat's entry into the domestic services marke&place seem best
addressed within that process, and not in this pending rulemaking, |

Further, given the anti-competitive elements associated with Comsat's entry into the
domestic services marketplace, there shculd be - - at a bare minimum - - a seperate rulemaking

sﬁeciﬁcaﬂy seeking comment on such entry.



IOL INTERNATIONAL REGULATORY ENVIRONMENT JUSTIFIES RETENTION
OF TWO STAGE FINANCIAL JUSTIFICATION SHOWING

The Commission currently allows the requisite financial qua}iﬁcati;on showing made by
separate satellite system operators to be accomplished in two stages in or{der to accommodate the
unique circumstances applicable t> the international satellite envi ironment'S Domestic satellites,
on the other hand, must demonstratz their financial qualifications prior to'filing for and obtaining a
ficense - a one stage process. See 47 C.F.R. § 25.140 (d). ‘

The:two stage process has historically been justified by the uncertéinty of the INTELSAT
consultation process for separate satellite systems and the business risks associated with dealing
with foreign administrations concerning coordination and/or use of a proposed satellite. The
Notice now proposes to spply the one stage domestic satellite process to internztional satellites,
The Commission's rationale for this modification is that if international satellites carn provide
domestic services, they will be able to secure financing based upon revenues from intra-U S.
service offerings.¢

Orion submits that this tentative finding is based upon erroneous assumptions. Moreovar,
the historical reasons to justify a two stage qualification stili exist and are not affected by the

proposals of this Notice.

A. Historical and Business Ressons for Two Stage Showing Still Valid

The regulatory and business environment for international satellite:s will not be altered by
the policies proposed in the Notice International satellites will continue fo face more regulatory
uhcertainty than domestic sateflites because they must coordinate with INTELSAT, undertake
ITU consultation and coordinate with other affected administrations. Unl:ke domestic operators,

separate sateilite operators face regulatory barriers into many countries, mcludmg obtaining

S . Establishment of Satellitc Systerns Providing Interational Comnunications, 101 fF.C.C.Z‘d 1046, 1164 £198%)
("Separate Svstems Decizion”), recon. 61 RR2d 649 (1986), fyther recon . 1 F.C.C. Ri:d. 435 (1988).

6  Notice at 14. The Commission states, *Since all U.S.-licensed fixed satc]lne:; will be permitted to provide
domestic and inicrnational servive on a co-primary basis, al! applicants shouldlbe able to obtain financial
commitments based on the justified expectation of revenues from the provision of doriestis service.”



i
licenses for ground segment equipment in every country they serve from the forei gn licensing
authority. These regulatory uncertainties appear during the preliminary l#ccnsing process, and
continue throughout operation.  Such uncertainties make operation of ani intemational satellite
more unpredictable, costly and subject to financial risk than operation of h domestic szatellite

In addition, the design of an international satellite remains "fluid" while the Operator
undertakes the tasks of international coordination and consultation. The satellite's business and
marketing plan, upon which financing is based, also remains "fluid" until the coordination and
consultation process results in some certainty. Coordination decisions difectly affect which
markets are to be served by the operator, which transponders can or canriot be utilized, if and
how dbw levels are compromised and the types of services that may be pzi‘ovided,

There are also business and technical considerations which are different for international
satellites than domestic satellites. The Notice acknowledges that domestic satellites cccupy
orbital locations best suited for domestic service and separate systems océupy orbital locations
best suited for international services, and Commission concludes there will not be full competition
between the domestic and international systems, Notice at para. 22. |

Orion agrees with this acknowledgment. Intemnational systems and domestic systems are
generally not serving the same customers, markets or geographic regions. Further, in the TJ.S,
marketplace, domestic satellite operators have several advantages over internaticnal operators.
Domestic orbital slots permit CONUS coverage (e.g., coverage of all 48 contiguous states),
whereas international orbital slots permit only regional coverage or no US. coverage. Domestic
satellites are thus advantaged because full CONUS coverage is generally iacknowledged as more
marketable and attractive to customers than regional coverage. Further,%domestic satellites enjoy
more predictable revenue streams due to the stable U.S. regulatory envirc?bnment’and the fact the
domestic marketplace is well established. ;

By contrast. the international satellite market is extremely dynemit. Global traffic
predictions (and associated revenue streams) are more volatile given 'dmeiqx dependence upon the
economic and political developments of particular geographic regions. Even with any added

7 |
|
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revenues from the provision of intra-U.S. services, international satellites (are stillat a
disadvantage. Because only a portion of an internaticnal satellite's transpbnders can be utilized
for domestic services (dependent upon position in orbital arc), only a corxéesponding "incidental”
percentage of the revenues can be derived from such services. 7

In sum, international satellite operators confront different regulatéry and business issues

than domestic satellite operatars, which in turn affects the timing by which international satellite
operators can make a financial justification showing.

B. Policy Change Would Create Advantage for Foreign ‘Opérators

A serious and untenable drawback of the proposed one stage sho{kring is foreign operators
would have an advantage cver 17 S, satellite operators in obtaining international orbita! slots and
gaining authorization for their satellites. While the domestic ma_rketpiace;has 2 fairly predictable
demand for orbital locations, many foreign corporations and government entities from multiple
nations compete for international orbital slots. The sheer number of competitors make it
imperative to act expeditiously in filing for an orbital slot and obtaining an authorization for a
satellite system.

However, under the Commission’s proposal, Orion would be unfan'ly disadvantaged with
respect to foreign companies when competing for internzational slots and lﬁcensing its satellites
because it would hindered by making a financial qualification showing prior to obtaining a
conditional permit. By contrast, foreign competitors - - not be hindered by the Commission's
licensing regulations - - would have an unfair advantage in obtaining orbif;ai slots and launching
their own foreign satellite(s). U.S regulations should not hinder domesiic companies attempting

to compete in the global marketplace. 3
i
|
!

7 The Orion ! satellite, as currently configured, has less than 25% of its total transponder capacity zvailable for
intrz-US applications. Further, not all of Orion's planned satellites will have footprints which cover the United
States. Thus, the Commission's ﬁndme that an international satellite can justify its ﬁhancmg based upon revenues
from the provision of domestic service is not supportable.
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For all of the foregoing reasons, Orion submits the changes miuxﬁated within the Notice
do not alter the present regulatorv and business environment nor justify a' change in the current
two stage financial justification showing, ‘

If the Commissicn desires "regulatory parity” for all U S. 1icensee% with respect to the
financial qualification showing, Orion submits that domestic satellite opelrators should also be
allowed to make a two stage financial justification showing. In light of the fact that domestic
satellite systems will now be allowed to provide international services {and thus will now confront
a¢ditional international coordination/regulatory issues), the domestic operators should also be

allowed to take advantage of a two stage showing.

IV. A NON-COMMON CARRIER ELECTION SHOULD BE A;LLOWED
Orion supports the finding that satellite operators should be able th elect to provide
customized alternatives and flexible non-common carrier service oﬂ'eﬁngs; to domestic and
international end users. While the genesis of the non-common carrier classification for separate
system operators was initially premised on Executive Branch restrictions which imited service
offerings to the sale or long term lease of capacity (for services not interconnected to the public
switched network), other rationales remain for retaining a non-common carrier classification
Specifically, the public interest is served by providers being able to provide both bulk capacity
offerings and also flexible, customer-specific communications offerings ott 2 deal-by-deal basis.
Orion would also note separate system previders must compete in the international
marketplace against INTELSAT {and Comsat) and other foreign commm:nications consortiums
unencumbered by the restraint of common carriage.  The underlying reason for the Satellite Act
of 1962 and creation of the INTELSAT Treaty was the acknowledgmentlthat international
satellites are expensive to build and operate, and that an international poohing of money was
necessary to ensure a global satellite system was achieved. It is now umkcessaw for government
entities to finance satellite systems. However, in reality a global separate%System\ requires
investment from around the globe.  Separate systems which compete ag%inst INTELSAT or
i
9 |
{
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other multi-national consortiums (licensed in foreign jurisdictions) must ciontinué to have access
to financing from international sources to present a viable competitive alternative 1t is therefore
lmperatlve that U S. licensed internationz! satellite operators have the ablhty to elect non-common
carrier treatment, - - including relief from certain foreign ownership restnctlons encompassed by a
common carrier classification. ® ;

V. EARTH STATION LICENSING ISSUES ADDRESSED BY &'HE NOTICE

A. TU.S. Licensed Earth Stations Should Be Subject To %ame Licenising Proceclures

Orion supports the Commission's initiative in this Notice to applyithe same licensing
procedures for earth stations which communicate with domestic satellitesg as those which
communicate with international satellites. Unless there are public interest concemns or technical
interference reasons to the contrary, Orion submits that all streamlined liciensing procedures which
currently apply to transmit-receive and receive-only earth stations which communicate with
domestic satellites should also be equally applicable to those stations whiéh communicate with
international satellites.

The elimination of arbitrary regulatory distinctions between earth gtation communications

u{ith domestic satellites and those with internationa! satellites -- other than for valid interference

réasons -~ facilitates the goals of a globalized, seamless GII.

B. Same Technical Requirements For All Satellites Providing Domestic Services

The Notice solicits comment as to whether the more rigorous technical requirements
applicable to U.S. licensed satellites, such as 2 degrees spacing, should be imposed on non-U.S.
satellites. Orion supports the application of regulatory parity tc non-U §. satellites and believes

that such operators should comply with our country's more rigorous t’echﬁica] specificaticns.
{

i
b
1
|
i

3 The Commissior states in the Notice that licensees who choose to operate on zll common carrier basis will
continue 10 be subject to Title I1 and Section 310¢b) of the Communications Act. Notige at 15, footnote 43 Orjon
agrees with this policy in that there are certain instanges where the public interest dictptes the retention of common
carrier status and the Commission should reserve discretion to ensure such entities ard sufficiently regulated.

i
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This policy is necessary to curb interference concerns and forpre&ictability in allocating
spectrum and in the planning of future satellite systems. Therefore, Orién fully supports the
application of the stricter technical requirements on foreign operators de§iring to provide intra-US

services.

VL  CONCLUSION |

Orion supports the Commission's proposal to allow domestic sateilitcs and separate
satellite systems to provide both domestic and international services on cé-pn'maxy basis.
However, Orion strongly urges the Commission not to allow Comsat to provide intra-1J.§
services using INTELSAT and INMARSAT satellites until there has been an adeguate resolution
of the privatization and/or restructuring of those special international trea&y organizations of

j
which Comsat is a signatory. At bare minimum, Orion argues that sich entry should not be the
subject of this rulemaking, but a separate rulemaking specifically addressiﬁg such issues,

Orion also submits that the two stage financial qualification showjng for separate systems
should be maintained as international satzlfite cperators confront dif’f’erenf regulatory and business
issues than domsstic satellite operators, and these issues in turn affect \the‘3 time it takes to obtain
financing for an international satellite

Oricn supports the ability to elect to provide satellite services on a non-common carrier
basis. Further, Orion supports the Commission's proposal to apply the skme licensing procedures
for earth stations which communicate with domestic satellites as those which commurnicate with

international satellites, and the application of the same technical standards te all satellites (both

11
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U.S. and non-U.S. licensed) which propose to offer intra-U.S. services. l;*urther, the proposed

. . ‘ I3
one stage showing would give foreign licensed operators an advantage over U S. licensed

operators in obtaining international orbital slots.

Respectfully submitt’pd
RK SYSTEMS, I;NC

ﬁ-; ’J / K// ‘-‘f’L/..a.«-
Richard H. Shay, Esq
V.P., Corporate and Regulatory Aﬂ"axrg

April McClam-Delaney, Esq.
Director of Regulatory Affairs

Orion Network Systems, Inc.
2440 Research Boulévard
e Suite 400

Rockuville, Maryland 20850

June 8, 1995
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